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Issue 

Whether   ----- --- ------------ ----- is a TEFRA partnership for its 
taxable year -------- -------------- ---- --------

Conclusion 

  ----- --- ------------ ----- is a TEFRA partnership subject to the 
provisio--- --- -------- ---- ----1-6233 (“TEFRA”) since the partnership 
was formed after September 3, 1982, the   ---------- ------ --- -----
above provisions. Thus, adjustment of ------- --- ------------ -----
partnership items muat be made in a part---------- ----------------
Since the present suit is based on adjustments of partnership 
items in an individual partner proceeding rather than in a 
partnership proceeding as required by TEFRA the Tax Court does j 
not have jurisdiction. Maxwell v. Commissioner, 87 TX. 783 ---- 
(1986). 

-.- A motion to di&rxfor lack of jurisdiction should be 
filed. 

Facts -- 

Petitioner received a statutory notice of deficiency which 
contained only partnership items from   ----- --- ------------ ----- The 
  ----- partnership tax return (Form 1065-- -------- ----- ----- ----siness 
---------”   --------- --- -------- The “Certificate and Agreement of 
Limited ----------------- ----e6 that it was “made and entered into 

;$7iig-%*f :  --------- --- ---------

.--
Discussion - 

-ongress enacted I.R.C. Ss 6221-6233 as part o~;&e Tix 
Equity and Fiscal Responsibility Act of 1982 (herelnaf’tsr TEFRA). 
These sections determine the tax treatment of partnership items. 
.~.~c+.~~llu!~~~sxic.;~~.~.~-o.:~~.~.~~..”~~~~-~~~.~~.~ 
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determined at the partnership level. Pursuant to section 
407ia)(l) and (3) of Public Law 97-248, it is generally effective 
fO;._,paKtneKShip taxable years beginning after September 3, 1982. 
Thd$; generally, a TEFRA partnership is one whose tampb,le._year 
begins after September 3, 1982. IJ 

The date on &ich   ---- --- ------------ -------   -----
.~:aor&ienoed is 
Commi's s;oney, 

the date t---- --------------- ------ ---me---
87 T.C. 1279 (1986)." This issue is a 

;,f ac,$;.: Id. A partnership is formed.when the parties to a venture 
"'jo'i'n ~together capital or services with the intent of conducting 
presently an enterprise OK business. Commissioner v. TOWeK, -------_ 
327 U.S. 280 (1.946): Sparks P. Commiss&~~, 8u ra; Estate of 
Somashekar v. comrnissionet,~~c~,--i~~~25. dh partG%Z?Zip is 
deemed to have been formed as of the date onwhich ,the first parties 
to the venture acquired their respective capital interests in the 
partnership. See Sparks v. Commissioner, ssca at 1283; 
Estate of Somashekar v. Cornrnr~-~~oner-;--~uera. Cf. L&S Land __-_.-_~----_,-_-~,-_~-- .__-_ .-_- -- -.- 
Lease v. Commissioner 

----_ 
----..----.----?-- --___ + gs_ra (Although some funds irrevocably 
committed prior to September 3, 1982, "capital interests" in 
partnership were not acquired until a:teK September 3, 1982 
since partners intended partnership to be formedionlywhen 
last unit was sold which was after September 1982). 

Ev  ------ of the formation date of   ---- --- ------------ is found 
in its ------- tax return and  --- "Certificat-- ----- -----------nt of 
Lir:; ted -------ership". The ------- partnership tax Keturn (Form 
1065) states that the 'busin----- started"   ---------- --- -------. The 
"Certificate and Agreement of Limited ------------------- -------- that 
it was "made and entered into as of ----------- --- -------" Both of 
these documents indicate that the pa-------- ------------ to join 
t@gPthcK capital or services with the  ------- --- --------cting 
presently their business on or after ----------- --- ------- In the 
absence of contrary evidence, such as- -- ------ -----------nt of 
limited partnership, these documents should be dispositive as 
to a formation date after September 3, 1982. 
v. Commissioner 

See Sparks - -- 
----.------ ' sup=, (Limited Partnership A$Gement, Notice 

__--- 
z??iic?EFRA p=blEions do not apply t.o small. partnerships 

.&;:. def ined under I.R.C. 96231(a) (l)(B) or to items which become I;,, 
.;r&on:partnership item; under section 6231(bj. 
.&&&.~&&a~ to be applicable here. 

These pro*Jisions do 
( . 

:l& The existence or non-existence of a par 
%~t.&&?%aw is not determinative for Federal into 
Frazcll Y. Commissioner --__-----__-..- . . ..___._____._.' 88 T.C. No.78 (May 2: 
Lease Group-82-4 v. Commissioner. T.C.M. 1987 264 _------.-.-- -,-------_ ..--...- .._._ 
1987). 

    

  
  

  
    

  

  



of czaim of exempiion and offering memorandum diapoaitivc 
~.:‘n formation date although contradicted by amended tax return): 
Frazell v Commissioner _...,._ .._. _ T -.., - --,_.. - . . . . . -.--.I “PE - See also, L & P. Land Lease . ._. .._.. 

sup;-p: Estate o:-S~~masheka;-;-~--~om~-~~~~.~~~~~~r,   --
--------------- of your 

--.....- -._- _.__ -~~f.~icestati;l~. =~ii~~tT~iTerS 

--- ----- ------ cvidcnce oC an earlier tdrmation 
date. Thus, it appears that the formation date of   -----------  -------------- iallr: aFt?r   -------------- --- --------

Since, based on the evidence, it appears that the 
:pa&ne,rship   s formed subsequent to   ------------- --- -------- meaning 
-‘that its ------- partnership year beg’an ------ ----- ------- -t is 
subject t-- ---- provisions of TEFP.A. Thus, adjustments to 
partnership it,ems can only be made at the partnership level 
pursuant to I.R.C. SS 6221-6223 (TEFPA). A Rtatut.ory notice which 
purpor tc to readjust partnership items is thus inval~id, Maxwell v. --.--- -___ 
Commisxioncr, 87 T.C. 7R3 (1995). and a suit based eon a statutory 
notice containing only partnership items should thus be dismissed 
for lack o; jurisdiction. S&ark; v. Ccmmissioner , I: uprr : _E~~z~~~ 
of Somashekar V. Comrnissioner.-supta~‘Fh;Z’i‘~-‘.~--~o~~ssioner - .__- _... .- __... ..___ 
T.C.M. 

l g 8 6 56 7-~ -..-..-..-- _._._.. ~-..~- .__._ -_. -._-._-~-_-- ..,.__ ---- _.___ r 

PATRICK J. DOWLING 

BY -..,-- -.-- ------- _--- 
R. ALAIJ LOCKYEAR 
Scni6r Technician Reviewer 
Tax Sheitcr 3ranch 

cc. ‘. denry Schneiderman CCTL 

  

  
    

  
  


